United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 

District of Columbia 

'■ r ■ '■ . 

OCTOBER TERM, 1936. 


SPECIAL ( 


HERBERT C. CAVE, PLAINTIFF IN ERROR, 


rs- ERBOR TO THE POLICE COURT OFi THE DISTRICT OF COLUMBIA 


FUJED NO\TEiVIBER 9, 1936 














United States Court of Appeals for jthe 
District of Columbia i 


OCTOBEB TEEM, 1936. 


No. 6876 


I 

HERBEET C. CAVE, PLAINTIFF IN EREO:^, 


DISTRICT OF COLUMBIA, 


IN ERROE TO THE POLICE COURT OF THE DISTRICT OF COLUMBIA 


Information. 

Recognizance. 

Docket entries . 

Clerk’s certificate . •. 

Writ of error. 

Bill of exceptions ... 
Assignment of Errors 


INDEX. 


Origjinal Print 

I 1 2 


PKX88 07 BtXOK S. ADAKS. WASaXKQTOK. D. 0. 













United States Court of Appeals for the 

District of Columbia 

1 Copy j 

In the Police Court of the District of Columbii 
October Term, A. D. 1935 I 

I 

The District of Columbia, $$: 

E. Barrett Prettyman, Esq., Corporation Counsel, by 
Stanley DeNeale Edward M. Welliver George Darrell Neil- 
son James W. Lauderdale Assistant Corporation Counsel, 
who for the District of Columbia prosecutes in this behalf 
in his proper person, comes here into Court, and causes the 
Court to be informed, and complains that Herbert Cave 
late of the District of Columbia aforesaid, on the 128 day 
of October in the year A.D. nineteen hundred and thirty- 
five, in the District of Columbia aforesaid, and on 13 j Street, 
north, west, was then and there the owner of a |certain 
passenger vehicle for hire, did operate said vehiclel on the 
public streets without first having obtained a licelase for 
said vehicle Contrary to and in violation of an Act of 
Congress, the Public Utilities Commission Regulaiions in 
such case made and provided, and constituting a lay of the 
District of Columbia. I 

I 

E. BAERETT PRETTYMAN, 

Corporation Counsel, 

Personally appeared A. P. Griffin this 2 day of [Novem¬ 
ber, A.D. 1935 and made oath before me that the facts set 
forth in the foregoing information are true, and thop stated 
upon information received he believes to be true. | 

S. DeNEAllE 

Assistant Corporation Counsel in and for 

the District of Cotumhia, 
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2 Endorsed on cover: Filed Nov. 2,1935 F. A. Sebring 
Clerk of Police Court D. C. 

Copy 

McMahon Judge 
Col. 

No. 335633 

Information 

District of Columbia 
vs. 

EDerbert Cave 
Atty. N. C. Tumage 

Violating Laws and Regulations Relating to Hacks 

Witnesses: A. P. Griffin Officer. 

Nov. 2,1935 Plea Not Gmlty Cont’d to 11/26/35 
P. R. to appear. Nov. 26, 1935 Cont’d to 12/10/35 
Request of Deft. 

Nov. 26, 1935 An agreed statement of facts filed this 
date in open court. 

Dec. 10, 1935 Cont’d to 12/30/35 Request of both 
parties 

Dec. 20, 1935 Cont’d to 12/27/35 

Dec. 28, 1935 Cont’d to 1/4/36 Request of Govt. 

Jan. 4, 1936 Cont^d to 1/18/36 
Feb. 1, 1936 Cont’d to 2/15/36 
Feb. 29", 1936 Cont’d to 3/21/36 Request of Govt. 
July 10, 1936 Cont’d to 7/17/36 
July 17, 1936 Cont’d to 7/23/36 
July 23,1936 Cont’d to 7/30/36 
July 30, 1936 Judgment Guilty $10—^10 days 
Exceptions noted. Notice given of intention of apply¬ 
ing to the Court of Appeals for a writ of error. Bond 
for appeal set in the sum of $100. 

August 4, 1936 Bill of Exceptions submitted. 

August 12, 1936 Assignment of errors filed. 

August 12, 1936 Time .within which to settle Bill of 
Exceptions extended ten (10) days from August 15, 1936. 

August 25, 1936 Bill of exceptions settled, signed, 
sealed and filed. 
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3 Recognizance, j 

In the Police Court of the District of Columbia, j 

The 30th day of July A. D. 1936 (1936) j 

On Writ of Error to the Court of Appeals of the District 

of Columbia. j 

The District of Columbia | 

vs. j 

Herbert Cave | 

The defendant, and P. F. O’Connor surety, ackno\fledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of One Hundred dollars, lawful 
money of the United States, to be levied of their and eadi 
of their goods and chattels, land and tenements, upopi con¬ 
dition, nevertheless, that whereas the said defendant was 
on the 30 day of July, 1936, convicted in the Police j Court 
of the District of Columbia of violating laws and regula¬ 
tions relating to hacks and it was thereupon adjudged by 
said Court that said defendant pay a fine of Ten Dollars 
and, in default to be committed to the Work-house^ to be 
imprisoned in Jail for the term of Ten days; and whereas 
the said defendant has taken exceptions to the rulingi of the 
Court upon matters of law in said trial and having given 
notice in open court of his intention to apply for a [writ of 
error to a justice of the Court of Appeals of the district 
of Columbia: Now, therefore, if said defendant shall, in the 
event of a denial of his application for said writ o^ error, 
within five days next after the expiration of ten days from 
the date hereof, appear in the Police Court and abide by 
and perform its judgments in the premises, and in the event 
of the granting of such writ of error he shall appe4r in the 
Court of Appeals of the District of Columbia and pj'osecute 
said write of error and abide by and perform its judgments 
in the premises, then this recognizance to be void and of 
no force. j 

(Signed) HEEBERT CAVE 
P. F. O’CONNOR I 
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I certify that the above recognizance was acknowledged 

in open Court, the.day of July 30 1936, A. D. 

190..; and that the sufficiency of said surety was approved 
by the Judges of said Police Court. 

Witness my hand and the seal of said Court. 

(Signed) WM. A. NORGREN 
(Seal) Deputy Clerk, Police Court, District of Columbia 

4 Copy 

No. 335633 

Police Court, District of Columbia. 


Recognizance on Writ of Error to the Court of Appeals, 

D. C. 


Distbict of Columbia 


vs. 

Hebbebt Cave 


$100 


P. F. O’Connor 

Surety. 


July 30 1936 

Taken the.day of.190 

Wm. A. Norgren 

Deputy Clerk, Police Court, D. C. 

In the Police Court of the District of Columbia, 
..day of July 30 1936 A.D. 190.. 

P. F. O’Connor being duly sworn says that he is worth, 
over and above all his debts and liabilities, the sum of Ten 
Thousand dollars in unincumbered real estate, situated in 
the District of Columbia; that a part of the real property 
so owned by.is described as follows: 
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and is worth the sum of.dojQars; 

That.owns said property in fee simple, frep and 

unincumbered by deed of trust, mortgage, judgment, or 

otherwise.[. 

That.is not surety nor responsible on subsisting 

bonds in the Police Court or the Supreme Court of the 
District of Columbia to exceed in the aggregate the lvalue 
of.unincumbered real estate. I 


P. F. 0’CONNOR 


WITNESSES: 


Subscribed and sworn to before me this 30 day of July 
A. D. 1936 i 

WM. A. NORGRENJ 

Deputy Clerkf Police Court, District of Columbia 

(Seal) 

5 No. 335633 


I 

In the Police Court of the District of Columbia 

October Term, 1935 

Information for Violating Laws and Regulations Rjelatin^ 

to Hacks. I 

District of Columbia ! 


BLerbert Cave 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above [entitled 
cause, to wit: | 

Nov. 2, 19*35—Information filed. I 

Nov. 26, “ —^Agreed statement of facts filed this date 

in open court. 1 

—Continued to Dec. 20, 1935. Request of 

bothj parties. 


Dec. 10 
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Dec. 20, 
‘‘ 28 

Jan. 4 
Feb’y 1 
“ 29 

July 10 
“ 17 

“ 23 

30 


1935— Continued to Dec. 27,1935. 
‘‘ — ‘‘ “ Jan. 4, 1936. 


1936— 


Aug. 4, 
12 
12 


Oct. 28 

(Seal) 
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Request of 
Government. 


a it ]L8 “ 

‘‘ ‘‘ Feb. 15, “ 

“ “ Mar. 21 “ Request of 

Government. 

“ “ July 17 “ 

‘‘ ‘‘ July 23 “ 

“ “ ‘‘ 30 “ 

Judgment Guilty 
$10 or 10 days. 

Exceptions noted. Notice given of inten¬ 
tion of applying to the Court of Appeals 
for a writ of error. Bond for appeal 
set in the sum of $100 
Bill of Exceptions submitted. 

Assignment of errors filed. 

Time within which to settle Bill of Excep¬ 
tions extended ten (10) days from Au¬ 
gust 15,1936. 

Bill of Exceptions settled, signed, sealed 
and filed. 

Writ of error received from Court of Ap¬ 
peals. 

No. 335633 


In the Police Court of the District of Columbia 

October Term, 1935 

Information for Violating Laws and Regulations Relating 

to Hacks. 

District of Columbia 
vs. 

Herbert Cave 

Be it remembered. That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
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papers were filed and proceedings had in the above entitled 
cause, to wit: j 

July 30, 1936 Recognizance on writ of error to th^ Court 

of Appeals, D. C. | 

- Copy of record and proceedings in this case, 

together with writ of error, transmitted 
to Court of Appeals in obedience to said 
writ. } 

(Seal) I 

7 In the Police Court of the District of Columbi 


United States of America, 

District of Columbia, ss: I 

I, P. A. Sebring, Clerk of the Police Court of the| District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to_inclusive, to be true copie^of orig¬ 

inals in cause No. 335633, wherein the District of (fJolumbia 
is plaintiff and Herbert Cave defendant, as the samje remain 
upon the files and records of said Court. | 

In testimony whereof I hereunto subscribe my hame and 
aflSx the seal of said Court, the City of Washin^oi, in said 
District, this 9th day November, A. D. 1936. 

F. A. SEBRING 

(Seal) Clerk Police Court, Dist, of Columbia. 

8 United States of America, ss: j 

I 

The President of the United States, 

To the Honorable John P. McMahon, Judge of 
Court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also In the ren¬ 
dition of the judgment of a plea which is in the ^aid Police 
Court, before you, between the District of Columbia, Plain¬ 
tiff, and Herbert C. Cave, Defendant, No. 335,6^3, a mani¬ 
fest error hath happened, to the great damage of the said 
Defendant, as by his complaint appears. We being willing 
that error, if any hath been, should be duly confected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 


me Police 
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then, under your seal, distinctly and openly von ft... 
record and proceedings aforesaid ynft, fL-^ ^ 

-thin 15 d.,s 

proce«Jings aforesaid being inspSj' the .“e 

C.^„s onhe U.?ed"l.“,er2rsr: 

Ofr S‘5?o,’STAtpeW^Sr 

fc year of onr Lord one thousand nine huSrtd a^Si^t^” 

i MONCUEE BUEKE 

Clerk of the United States Court of 
Allowed by ' District of Columbia. 

CHAELES H. EOBB, 

Assocate Justice of the United States 
Court of Appeals for the District of Columbia. 

^ of Columbia 

No. 335633 District of Columbia v. Herbert Cave 

10 In the Police Court of the District of Columbia 

November Term, A. D. 1935 
Information No. 335,633 
Disteict op Columbu 


> 

Heebebt Cave 
Bill of Exceptions 

Be it remembered that heretofore to wif or. ft,., o j f. 

of November, A D 1935 ar. J 

4 ^ 4.1 \ an information was filed in fTio 

above entitled cause as follows: 
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‘‘In the Police Court of the District of Columbia 
October Term, A. D., 1935 | 

The District of Columbia, $$: j 

E. BARRETT PRETTYMAN, liEsq., 
Corporation Counsel, by | 

STANLEY DeNEALE ! 

EDWARD M. WELLIVEIj^ 
GEORGE DARRELL NEILSON 
JAMES W. LAUDERDALE 

Assistant Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his proper pjbrson, 
comes here into Court, and causes the Court to be informed, 
and complains that Herbert C. Cave, late of the Distjict of 
Columbia aforesaid, on the 28th day of October, in th^ year 
A. D. nineteen hundred and thirty-five, in the District of 
Columbia aforesaid, and on 13th Street, Northwest, was 
then and there the owner of a certain passenger vehicle for 
hire, did operate said vehicle on the public streets \|ithout 
first having obtained a license for said vehicle. | 
Contrary to and in violation of an Act of Congrdss, the 
Public Utilities Commission Eegulations in such case made 
and provided, and constituting a law of the District of Co¬ 
lumbia. I 

E. BAERETT PEETTYIJ^AN, 
Corporation Counsel, I 

Personally appeared A. P. Griffin this 2nd day of Novem¬ 
ber, A. D., 1935, and made oath before me that thie facts 
set forth in the foregoing information are tme, and 
11 those stated upon information received he pelieves 
to be true. | 

(Signed) STANLEY DeNEALE 
Assistant Corporation Counsel in and\ for the 
District of Columbia,^^ 

to which said information the defendant entered a plea of 
“Not Guilty.’’ I 

Whereupon, it was agreed by and between counsel rep¬ 
resenting the respective parties that an agreed statement 
of facts be submitted, and that the cause be tried ai^d deter- 
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mined by the Court on said agreed statement of facts, which 
said agreed statement of facts is as follows: 

‘‘It is hereby stipulated and agreed by and between Coun¬ 
sel for the District of Columbia and for the defendant, Her¬ 
bert Cave, that the following facts shall be considered as 
having been proved by competent testimony and the same 
shall be submitted to the Court as being the facts herein 
for the determination of the Court as to all matters of law 
concerning the guilt or innocence of the defendant: 

That the defendant owns and operates four passenger 
automobiles, and is engaged in the business of hiring same 
to undertakers and fraternal bodies for use at funerals; 
that his automobiles are kept in his garage and are not on 
the hack stands and are only on the streets of Washington, 
D. C., when actually engaged in his business; that he hires 
said automobiles to any undertaker or fraternal body and 
that he is paid by the undertaker or fraternal body which 
hires him. At 2:00 o’clock, p. m., on October 28, 1935, in 
the District of Columbia a passenger vehicle, Cadillac seven 
passenger sedan^ D. C. tag number 53-538, one of the four 
cars owned and operated by defendant, started out in a 
funeral procession from Hysong’s Funeral Parlor, 13th 
& N Streets, N. W., Washington. D. C. There were persons 
in the car who were attending the funeral, other than 
12 Herbert Cave, the operator and owner thereof. This 
car proceeded from Hysong’s Funeral Parlor over 
the streets in the District of Columbia for several miles to 
the cemetery and was one of the cars in the funeral of 
Robert R. Dillard, 2854 Connecticut Avenue, N. W. Defen¬ 
dant exhibited his operator’s permit and registration card 
for said vehicle. For the use of this passenger vehicle 
aforesaid, D. C. tag No. 53-538, on this occasion the defen¬ 
dant charged and received seven dollars ($7.00) compensa¬ 
tion, paid to him by the King Solomon Lodge, a fraternal 
organization, by whom he was engaged for this service. 
The King Solomon Lodge paid Hysong the other expenses 
incident to this funeral. Said passenger vehicle was oper¬ 
ated from defendant’s private establishment. 

The defendant, Herbert Cave, did not have a public ve¬ 
hicle license under paragraph 31 (d) of an Act of Congress 
entitled: 


HEEBEET C. CAVE VS. DISTEICT OF COLUltBIA. 


u 


I 

“An Act to Amend Section 7 of an Act Entitled ‘Ai| Act 
Making Appropriations to Provide for the Government of 
the District of Columbia for the Fiscal Year Ending June 
30, 1903, and for Other Purposes,’ Approved July 1, 1902, 
and for Other Purposes.” (H. E. 11638, Public, Nol 237, 
72d Cong.) Approved July 1, 1932. j 

Said passenger vehicle of defendant’s, D. C. tag no. 
53-538, is not licensed under par. 31 (b) or par. 31 (c) bf the 
above-mentioned Act of Congress, approved July 1,1^32. 

(Signed) JAMES W. LAUDERDAI^, 
James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 
Attorney for the District of ColT^mbia. 

(Signed) NEEDHAM C. TURNAcIe, 
Needham C. Tumage, 

Attorney for DefendomL 

13 And thereupon the Honorable John P. McMahon, 
Judge of the Police Court, held said cause un^er ad¬ 
visement, and on, to wit, the 30th day of July, A. D^, 1936, 
then and there entered a judgment of “guilty,” ih said 
cause, and imposed a fine of Ten Dollars ($10.00) upion the 
defendant, to which said judgment the defendant duly ex¬ 
cepted, gave notice of intention to apply for a writ of error 
to the United States Court of Appeals, and the said {Honor¬ 
able John P. McMahon then and there fixed bond on I appeal 
at the sum of One Hundred Dollars ($100.00), whith said 
recognizance has been duly executed and filed. 

That said exceptions are as follows: 


1. That paragraph 31 (d) of the Act of Congress ap¬ 
proved July 1, 1932, amending the Act of Congress ap¬ 

proved July 1,1902, does not apply to or affect the ijusiness 
conducted by defendant, as charged in said infoijmation. 

2. That paragraph 31 (d) of the Act of Congress ap¬ 
proved July 1, 1932, amending the Act of Confess ap¬ 

proved July 1,1902, does not apply to or affect the I passen¬ 
ger vehicle or vehicles owned and operated by defendant, 
as charged in said information. ! 

3. That paragraph 31 (d) of the Act of Congress ap¬ 
proved July 1, 1932, amending the Act of Congress ap¬ 

proved July 1,1902, as applied to the business of defendant 
is discriminatory, confiscatory, and void. j 
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4. That paragraph 31 (d) of the Act of Congress ap¬ 
proved July 1, 1932, amending the Act of Congress ap¬ 
proved July 1,1902, as applied to the vehicles of defendant 
is discriminatory, confiscatory, and void. 

The aforegoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of de¬ 
fendant, 

14 And thereupon as all of said exceptions were duly 
noted and allowed as aforesaid, and duly entered up¬ 
on the minutes of the Court, and because the matters and 
things hereinbefore recited are not matters of record, in 
order to make the same a part of the record herein, which is 
hereby ordered, so that the defendant may have his case re¬ 
viewed on appeal, the defendant, by his attorneys, moves 
the Court to sign and seal this, his Bill of Exceptions, to 
have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court, and thereupon the de¬ 
fendant tenders this, his Bill of Exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done now for then this 25 day of August, A. D., 1936. 

JOHN P. McMAHON (Seal) 

I Judge. 

Approved: 


Attorney for Plaintiff. 

NEEDHAM C. TUENAGE 
C. T. CLAYTON 
Attorneys for Defendant. 

Service of the aforegoing Bill of Exceptions acknowl¬ 
edged this_J.day of August, A. D., 1936. 


! Attorney for District of Columhia. 

15 Endorsement: Information No. 335,633 District 
of Columbia vs. Herbert Cave Bill of Exceptions 
Submitted August 4 1936 Bill of Exceptions Settled— 
signed sealed & filed Aug 25-1936 Needham C. Tumage 
Attorney at Law Bank of Commerce & Savings Building 
Comer E and i7th Streets N. W. Washington, D. C. 
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16 In the Police Court of the District of Columbia 

November Term, A. D., 1935. 

Information No. 335,633 
District of Columbia 
vs. 

Herbert Cave, 1209 Gallatin St., N. W., 
Assignment of Errors 

The Court erred— 

1. In entering its finding and judgment of guilty a^inst 

the defendant; I 

2. In not entering a finding and judgment of ‘‘not guilty” 
in favor of the defendant; 

3. In other respects apparent of record. 

NEEDHAM C. TURNAGlfc 
CHAS. T. CLAYTON 
Attor'neys for Defendant, 

17 Endorsement: Information No. 335,633 District 
of Columbia vs. Herbert Cave. Assignment pf Er¬ 
rors Filed August 12-1936 Needham C. Turnage [Attor¬ 
ney at Law Bank of Commerce & Savings Building Cor¬ 
ner E and 7th Streets N. W. Washington, D. C. J 

Endorsement on cover: 6876 Herbert C. Cave, Plaintiff 
in error, vs. District of Columbia. United States Court of 
Appeals for the District of Columbia Filed Nov 9-1936 
Moncure Burke, Clerk. i 
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IN THE 


^Hniteli ^tates( Court ot lUppeols: 
of t^e BtfStrtct of Columfita 

, 

October Term, 1936 

I 

No. 6876 

Special Calendar 

HERBERT C. CAVE, Plaintiff in Error, 

vs. 

DISTRICT OF COLUMBIA. 

Needham C. Turnage and 
Charles T. Clayton, 

Counsel for Appellant. 

STATEMENT OF THE CASE [ 

This is a “test^^ case. The appellant is chajrged 
with not having a public vehicle license under jiara- 
graph 31 (b), (c), and (d) of an Act of Congres^ ap- 
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proved July 1, 1932. The appellant says that the law 
does not apply to his vehicles. 

Title 20, section 1731 subparagraphs (b), (c), and 
(d) of the District of Columbia Code are identical 
with paragraph 31, (b), (c), and (d) of said Act, and 
read as follows: 

(b) Any person, partnership, association, trust, 
or corporation operating or proposing to operate 
any vehicle or vehicles not confined to rails or 
tracks for the transportation of passengers for 
hire over hll or any portion of any defined route 
or routes in the District of Columbia, except when 
such vehicle or vehicles are to be operated solely 
for sight -seeing purposes, shall, on or before the 
1st day of October in each year, or before com¬ 
mencing such operation, submit to the Public Util¬ 
ities Commission of the District of Columbia in 
triplicate, an application for license, stating there¬ 
in the name of such person, partnership, associa¬ 
tion, trust, or corporation, the number and kind 
of each type of vehicle to be used in such opera¬ 
tion, the schedule or schedules and the total num¬ 
ber of vehicle miles to be operated with such 
vehicles within the District of Columbia during the 
twelve-mohth period beginning with the 1st day 
of November in the same year. The Public Util¬ 
ities Commission shall thereupon verify and ap¬ 
prove, or return to the applicant for correction 
and resubmission, each such statement, and when 
approved,' forward one copy thereof to the Com¬ 
missioners of the District of Columbia, or their 
designated agents and return one copy to the ap¬ 
plicant. Upon receipt of the approved copy, and 
prior to the 1st day of November in the same year, 
or before commencing such operation, each such 
applicant shall pay to the collector of taxes, in 
lieu of any other franchise, personal or license 
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tax, in connection with such operation, the ^um 
of eight-tenths of 1 cent for each vehicle-ijaile 
proposed to be operated in the District of Coliim- 
bia in accordance with the application as approi'ed. 
Upon presentation of the receipt for such pay¬ 
ment, the Connnissioners of the District of Colum¬ 
bia or their designated agent shall issue a license 
authorizing the applicant to carry on the opera¬ 
tions embodied in the approved application. No 
increase of operations shall be commenced or con¬ 
tinued unless and until an application similar to 
the original and covering such increase in-opera¬ 
tion shall have been approved and forwarded in 
the same manner and the corresponding additional 
payment made and license issued. No license shall 
be issued under the terms of paragraph (U) of 
this section without the approval of the Public 
Utilities Commission of the District of Coluinbia. 

(c) Owners of passenger vehicles for hire hav¬ 

ing a seating capacity of eight passengers or inore 
in addition to the driver or operator, other I than 
those licensed in paragraph (b) of this section, 
shall pay a license tax of $100 per annum for each 
vehicle used. No such vehicle shall be operated 
unless there shall be conspicuously dispkyed 
therein a license issued under the terms of para¬ 
graph (c) of this section. | 

(d) Owners of passenger vehicles for I hire, 
whether operated from a private establishment or 
from public space, other than those licensed in the 
two preceding paragraphs, shall pay a license tax 
of $25 per annum for each such vehicle used in the 
conduct of their business. Licenses issued under 
this paragraph shall date from July 1 in each 
year. There shall be carried on each such \|ehicle 
a number corresponding to the number of the 
license issued therefor, in such place and of such 
character and dimensions as may be prescribed 
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bv the Public Utilities Commission of the District 
of Columbia. Said commission is hereby author¬ 
ized to establish stands upon the public space, 
adjacent to hotels, or otherwise, for occupancy by 
said vehicles, and is further authorized to make 
and enforce all such reasonable and usual police 
regulations as they may deem necessary for the 
proper coMuct and control of all such vehicles, 
subject to the approval of the joint board created 
bv section 243 of Title 6. 

The question actually before the Court is, whether 
the undertakers of the District of Columbia shall be 
required to take out licenses such as are required of 
taxicabs, and bomply with the intricate regulations ap¬ 
plying to that class of utility, or vrhether the licenses 
required of private vehicles, which they have hereto¬ 
fore operated under, properly cover their operations. 

The particular defendant in this case is not an 
undertaker; but he has been involved in this contro¬ 
versy as an incident to it. There are about 65 under¬ 
taking establishments in the District. Most of them 
own only one or two cars to be used in funerals. There 
are on the average about 9,500 funerals annually, or 
about 26 funerals a day. Most funerals require four 
to six vehicles, so that few undertakers can supply a 
funeral from their own equipment, but must borrow 
from others. The practice has grown up of obtaining 
cars from the defendant Cave and three other persons 
who virtually maintain a pool of vehicles which are 
called upon to build up the equipment of every under¬ 
taker in the City at need. This is decidedly an econ¬ 
omy; for the type of automobiles required in such a 
ceremonial are costly to own and costly to operate, and 
require expert attention which an undertaker with a 
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small force cannot furnish so well or so cheaply as 
one making the service a specialty. The consequence 
is a considerable saving in the expense of funerals., an 
expense which falls heavily upon unfortunate mourn¬ 
ers when least able to bear the cost. 

This “pool” is also called upon for transportation 
by the many fraternal lodges and societies of the JDis- 
trict which make a practice upon the death of a njem- 
ber of attending his funeral. This is a type of | use 
which has more than merely sentimental value. !lpre- 
quently the brotherly love which follows a dead n^em- 
ber to his last, long home leads to relief of the sur¬ 
viving family to the benefit of the community. 

THE LAW OF THE CASE 

Appellant contends first, that the construction which 
the Commissioners of the District of Columbia have 
placed upon the statute in question was never intended 
by Congress, is foreign to the policy of Congress, 


places a needless and confiscatory burden upofi the 
burial of deceased citizens, and that he is therefore 
not guilty of the offense charged. 

Congress Never Intended Such a Constructiok. 

The first subparagraph of Section 1731, subpara¬ 
graph (a) of the Code provision, reads as follows: 
“Every passenger vehicle for hire licensed under this 
section shall be considered a public vehicle.” 

The cars which are hit by this new regulation are 
passenger cars. But are they “cars for hire!” That 
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must depend upon what the term ‘‘for hire^’ means. 

Does it mean “every car for which any compensa¬ 
tion is paid!’’ Then a citizen who arranges to carry 
his neighbor to work with him, the two to divide the 
cost of the operation of the car, is under this regula¬ 
tion, must wear a badge and have his picture posted 
in his car and go through all the other requirements 
or his neighbor must get another car, at increased 
expense and increased road congestion. Then if I ar¬ 
range with my neighbor to use his car to carry my 
family on an excursion about the city, he must go 
through the same complicated routine. Surely Con¬ 
gress did not mean that. Nor did Congress mean by 
the word “hire” the sort of private contract which 
exists between the undertaker and the estate of a 
decedent, or between a fraternal lodge and owner of 
a car; in both cases for cars to be used by persons 
who are mere invitees, having no relation of hirer or 
any contract whatever with the owner or operator of 
the cars. 


The Statute Construed. 

This statute was approved July 1, 1932; it passed 
the House June 13 and the Senate June 30th; both 
Houses practically without debate. The Committee re¬ 
ports made but brief mention of the provisions affect¬ 
ing highway licenses, but what was said was directed 
entirely to-the question of regulating public vehicles 
making heavyt use of the streets. Referring to taxi¬ 
cabs the House report stated: 

“Under the existing law numerous taxicabs op- 


era ting stands at hotels and operating from ga¬ 
rages are practically without taxation. The ojwn- 
ers of the ordinary taxicabs pay only $9.00 |per 
annnm, a sum scarcely sufiScient to cover the I im¬ 
mediate expenses of licensing without regard to 
the occupation of public space by such vehicles land 
the unusually heavy charges in policing and super¬ 
vision which they necessitate. In addition tol es¬ 
tablishing a sound basis of taxation with a &ed 
rate of $25.00 per annum for each vehicle, the leg¬ 
islation specifically permits the establishment of 
general public hackstands on public space adja¬ 
cent to hotels and in other locations now pre¬ 
empted under private contracts. ’ ’ j 

It must be obvious that Congress had no thougllt or 
purpose to include cars used to transport persons to 
funerals under the description “every passenger car 
for hire.’’ Such cars do not operate stands; no^: oc¬ 
cupy public space; nor require “unusually h|eavy 
charges in policing and supervision.” No public hack¬ 
stands have been provided for their use; nor sug¬ 
gested. 

The Construction Is Foreign to the Policy of Congress, 

I 

Congress in legislating for the District exercises 
the powers of a local legislature, Capital Tractioja Co. 
V. Hof, 174 U. S. 1, Mattingly v. District of ColnjoaLbia, 
97 U. S. 687, and combines with this power the general 
power to legislate of the general government, ^tout- 
enburgh v. Hennick, 129 U. S. 141, Beitzell v. Di|strict 
of Columbia, 21 App. D. C. 49. 


In the Beitzell case the statute provided that “brew¬ 
ers • • • and brewers’ agents shall pay a license tax” 
and a proviso added that “a licensed brewer’s solid- 
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tor, whose business is confined to soliciting for his 
principal, shall not be liable” for the license tax. It 
was contended that the agent of a New York brewer 
must comply with this act and obtain a license to take 
orders to be filled from New York. The Court said: 

“It is true, the terms of the particular pro¬ 
visions of' the act in question are general, and 
might, possibly, be susceptible of the broad con¬ 
struction contended for in support of the prose¬ 
cution in this case were such construction con¬ 
sistent with settled principles of interstate com¬ 
mercial regulation.” 

Where the power of the United States is exclusive, 
as to regulate interstate commerce when its objects 
are national in character, the failure of Congress to 
make express regulations indicates its will that the 
subject be left free from any restrictions. Robbins v. 
Taxing District, 120 U. S. 489. 

Congress has not only the right, but it is its duty 
to take care that commerce is not obstructed by state 
legislation. Pensacola Telegraph Co. v. Western Union 
Tel. Co., 96 U- S. 1. Where Congress acts as a local 
legislature, it is not to be presumed that Congress in¬ 
tended to contravert its own settled policy upon na¬ 
tional subjects. 

The Constricction Proposal Places a Needless Burden 
Upon the Burial of Deceased Citizens. 

✓ 

The effect of this proposed construction is to burden 
funeral costs with needless expense, if funeral cars 
are to comply with the regulations made for taxicabs, 
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sight-seeing cars and busses. These vehicles offer their 
services for general public hire and transportation. 
They are driven through the most crowded part^ of 
the city, often at high speed, and involve a highl de¬ 
gree of risk to their passengers and pedestrians. Their 
drivers are not only servants, but agents, making con¬ 
tracts of hire of the cars; and often also guides and 
cicerones. It is not without reason that character 
licenses costing $5 fees are required of such drivers, 
who rove the city streets at will, seeking passei^gers 
who, once embarked, may be quite at their merci. 


But here a “pool’’ of fourteen cars is involved di¬ 
rectly, and indirectly about 102 other cars, owned by 
the 65 undertakers of the District. Directly, $3bo.OO 
annual license fees are involved; indirectly, about 
$3,150.00 a year; not important in a forty-million dol¬ 
lar city budget. But to collect this small sum, th^ pro¬ 
posed regulation loads upon the fourteen cars diitectly 
concerned, this annual expense. | 


At this point we present in tabular form th^ per¬ 
tinent facts showing the effect which the regulation 
in question will have upon the burial of the dead m the 
District of Columbia. 


Number Businesses and Vehicles Involvei 


Under¬ 

takers 

Others 

Total 

Cars 

Owned 

Under¬ 

takers 

Cars 

Owned 

Others 

Ambu¬ 

lances 

65 

5 

70 

92 

14 

20 


btal 


126 


AwmuaX Cost of Compliance with Regulations 

Maryland 
Require¬ 
ments Placing Drivers^ Drivers* Total cost 

on public cards Tags $25 Character Wages of corn- 

vehicles in cars per car License Estimated pliance 

$45,990 $252.00 $3,150 $252.00 $98,280 $147,924 


Funeral Statistics 


Hours re- Increased 

Number Average Hours per quired by Cost 
Year Funerals per day day regulation per day 


1934 9,201 25.5 76.5 1,008 $411.00 

1935 9,434 26.2 78.6 1,008 $411.00 


Under present practice drivers are employed only 
for the period of the funeral. Under the regulation, 
drivers must be specially provided for each car and 
kept on duty; with resulting needlessly increased cost 
for time, about thirteen times as great as now required. 
The wage bill is almost equalled by the necessity since 
these cars must for nearly one-half of all funerals be 
driven into Maryland, that the Maryland requirement 
that all ‘‘commercial vehicles’’ be supplied with cer¬ 
tain special insurance, not at all needed for the pur¬ 
pose of funeral service, be complied with on all cars, 
costing an additional $4,990.00. The remaining ex¬ 
penses are directly required by the regulation, a total 
annual outlay which must be borne by the grieving rel¬ 
atives of departed District residents of $147,924, and 
an average cost per day of $411.00 to collect a total Dis¬ 
trict revenue of $3,150.00 average 87 cents per day 
cost to appellant and co-owners of the 14 cars: 
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1. Driver with annual badge, character 
license and examining status, regularly 
employed, at annual cost per car of 
about $1,200 _$16,8([)0.00 


2. Insurance to comply with Maryland 

laws _ 

3. Incidental tags and photographs_ 

4. License fees contended for_ 


5,l(t)0.00 


350.00 


$22,288.00 


In conduct of funerals, since about half the biirials 
must now be made outside the District, each car must 
be equipped to qualify under the Maryland law. Sec. 
187 E of the Maryland Code of 1935 imposes the l|ieavy 
expense above noted, upon ‘^commercial” cars. I This 
does not apply to funeral cars at present; but if such 
cars must carry District “public car” tags, they will 
automatically be met with the Maryland requirements. 


The undertakers’ cars, numbering 102, will ii^volve 
the staggering additional outlay of $147,924.00. |[f the 
wages of the drivers are deducted still the cost of fun¬ 
erals is increased by $49,644.00 in order to get aj total 
license fee return of $3,150.00. But this will burden the 
funerals with an expense of $20.00 to $25.00 each^ 

INTERMENT OF THE DEAD 

It is general public knowledge that the burial places 
now available within the District of Columbia are few 
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in number and limited in space; that they are rapidly 
being filled, and that even today one-half the funerals 
held within the District of Columbia must be followed 
by interment either in Virginia or Maryland. The 
exact reports of public authorities upon this condition 
are here summarized: 

Number of Number 

deaths in bodies Disposed Buried 

Year District brought in Total in District outside 

1934 8,279 922 9,201 4,673 4,528 

1935 8,486 948 9,434 4,774 4,660 

There are approximately 65 undertakers in the Dis¬ 
trict of Columbia. They own and operate 102 cars for 
use at funerals. 

Four private persons, including the appellant, own 
14 cars, which are used to supply the deficiency of 
equipment of the various undertakers. 

Over 140 Lodges and secret societies in District of 
Columbia, having a membership in excess of 40,000, 
by Lodge regulation are required to attend, at least a 
delegation of their membership, using cars not fur¬ 
nished by the members but by the Lodges at every 
funeral of a member. In the case of Masonic bodies, 
which include 34,000 members in 45 lodges and 40 
chapters in the District of Columbia, the attendance 
at a funeral must include not less than 20 to 25 mem¬ 
bers using four or more cars furnished by the Lodges 
at each such funeral. 

Funerals are at least quasi-public functions. The 
order of a funeral is exact and very seldom varied. 
At the head moves a car bearing the officiating clergy- 
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man and sometimes a choir of singers. That car ^ts 
the pace for the long line which follows. Then come 
the pall-bearers; afterward the hearse. Behind follow 
in stately and solemn silence, the cars against w}iich 
this ill-advised regulation is directed, bearing the ifela- 
tives and friends of the departed. Such cars are 
hired by those who ride in them, but furnished byj 
undertaker, and ultimately paid for by the personal 
representatives of the deceased. In no instance do the 
passengers bear any contract relation whatever jwith 
the owner or driver of the car. 


not 

the 


Such processions move at a slow, fixed rate of speed, 
over a predetermined route from the residence o^ the 
departed, sometimes to a church, thence always t<i) the 
place of interment and in approximately half the <kses 
pass outside the boundaries of the District of Colum¬ 
bia. By District regulation such cars have their l^ead- 
lights lighted, denoting the character of their erifand; 
if the funeral is large, as a courtesy a mounted dfficer 
often clears the way; all traffic by common consent 
pauses as the slow line sweeps in silent dignity toward 
the last home of the departed citizen. The very cars 
seem impressed with a sense of responsibility ahd to 
bear a part in the ceremony. The owners of such cars 
invest large sums in the vehicles and in their upkeep 
and appearance. Sumptuous fittings and polished sur¬ 
faces testify to a fit recognition of the high character 
of the service being rendered. Only men of special 
training are employed by the undertakers to drive such 
cars, but the type of training and experience re(]^uired 
is entirely different from that of a commercial driver. 
This is no taxicab; the drivers are not agents; the serv¬ 
ice is not comparable. 
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Such processions have throughout history been ac¬ 
corded special public protection. Never has it been the 
policy of any nation, even of nations of small culture 
and rude manners, to interfere with or to hamper fun¬ 
erals. Not only is the body of the dead accorded pe¬ 
culiar sanctitv, but the mourners are clothed with a 
special immunity. 

It has remained for the economic zeal of the Com¬ 
missioners of the District of Columbia to seize upon 
the occasion of these solemn ceremonies as a means to 
wring out a few paltry dollars of revenue from the 
tears of the widows of the departed, without precedent, 
and without reverence for the dead. 

If Intended to Apply to This Case, This Is Beyond 

the Power of Congress. 

In the second place, while it is true that Congress 
has exclusive power of legislation over the District of 
Columbia (Const. Art. 1, Sec. 8) that power is not an 
unrestricted power. It is limited in general by the 
express constitutional provisions. Wight v. David¬ 
son, 181 U. S. 371; Lappin v. District of Columbia, 22 
A.pp. D. C., 68 ; Stoutenburgh v. Frazier, 16 App. D. C. 
229; Curry v. District of Columbia, 14 App. D. C. 423. 

In the Curry case. Justice Morris stated: 

‘‘The power of Congress to legislate for the Dis¬ 
trict of Columbia in all matters proper for legis¬ 
lation, whether of a general political nature or of 
merely municipal character, is given by the Con¬ 
stitution of the United States; and the extent of 
that pow^r we regard as well established by judi- 
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cial authority. The power is exclusive, but It is 
not unlimited, nor is it arbitrary. There is no 
place in our governmental system for arbitrary or 
unlimited powers. Our institutions are radic^ally 
at variance with the theory of the existence of any 
such power anywhere in our country.” 

‘‘The power of Congress in the District of] Co¬ 
lumbia, as elsewhere throughout the Feqeral 
Union, is distinctly limited by all the express ^ar- 
anties of individual right contained in the Federal 
Constitution. • * * the ‘exclusive’ power of legis¬ 
lation over this District which is vested in Con¬ 
gress by the Constitution must be assumed tj) ex¬ 
tend only to all lawful subjects of legislation i and 
invasions of those fundamental individual rights, 
which lie at the foundation of the social compact, 
and for the maintenance of which free goyem- 
ments exist, are not lawful subjects of legislation.” 

The regulation which we attack, if it is held by the 
Court to be pursuant to the intent of the Act of Con¬ 
gress, is discriminatory and void, and if Congress has 
indeed expressly authorized it, then Congress by so 
doing has exceeded its constitutional powers. 

Section 1731 (a) begins “every passenger car ^ 
and proceeds to lay ground upon which the Coi^mis- 
sioners have erected the superstructure complained of. 
But Congress has permitted the same streets to bb used 
by owners and operators, even persons renting or hir¬ 
ing, motor trucks, lorries, delivery cars and what not, 
when engaged in hauling freight, without any su^h re¬ 
strictions as here are sought to be applied to thb fun¬ 
eral cars. Vehicles hauling goods from public \ space 
for hire pay a license tax of $25.00 per year for each 
vehicle; but vehicles hauling goods, not from public 
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space—pay nothing. Their license tags cost no more 
than the license tags of private passenger cars, even 
if they weigh ten tons and move at high speeds. Their 
drivers are not licensed; nor photographed; nor 
“tagged” with badges. 

Is it lawful thus to discriminate? If so, where is 
the discrimination to end? 

The cars, and the business attacked, are confined to 
a very limited, but highly dignified and useful public 
service. If the Congress intended that they should, 
although purely private carriers, be classified with pub¬ 
lic carriers under subparagraph (a) of paragraph (31), 
then there arisbs a gross discrimination between such 
private carriers and the “Drive-Yourself” cars regu¬ 
lated by section 32 (1732 of title 20, Code, Supp. 2). 
Such cars use the usual and ordinary tag of private 
cars, and the owner, the establishment pays a license 
fee of $5.00 per year, no matter how many cars he op¬ 
erates. 

Therefore, if (which we submit, we do not believe) 
Congress indeed intended to impose these requirements 
upon undertakers, for using their own cars in private 
business, not hired to passengers, or upon undertakers, 
for renting their cars to other undertakers, to be used 
by such undertakers in their own private business and 
not hired to passengers, or upon private owners, like 
the applicant, for renting his cars to lodges, or to un¬ 
dertakers, not hired to passengers, then Congress has 
grossly discriminated and the Statute itself is void. 

“A license tax must bear equally and uniformly 
upon all persons engaged in the same class of business 
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or occupation or exercising the same privileges, if it 
makes an arbitrary distinction between persons simi¬ 
larly situated and does not fall alike on all person^ en¬ 
gaged in the same particular class of business or avo¬ 
cation it is unconstitutional and void.” 

^^If it unreasonably and arbitrarily discrimiiiates 
between different modes of conducting the same lousi¬ 
ness, unless there is something in the one mode \^hich 
makes it more dangerous to the public, it is void,” 37 
C. J. 200, 201, Notes 33, 35. 

But both ‘‘Drive-Yourself ” cars and private auto¬ 
mobile trucks are vastly more dangerous to the public 
than funeral cars. 

f 

The defendant does not offer to hire his vehicles to 
the public generally, but only to undertakers an<^ fra¬ 
ternal bodies. It is contended that the distinction be¬ 
tween a public and private vehicle is the distinction 
that exists as between a common carrier and a private 
carrier. Probably the best definition of a commor. car¬ 
rier is “Everyone who offers to the public to (Jarry 
persons, property or messages is a common carrier of 
whatever ho thus offers to carry.” 

In other w’ords, the common carrier holds himself 
out to all persons w’ho choose to employ him as ready 
to carry for hire, while a private carrier agrees in some 
special case with some private individual or individ¬ 
uals to carry for hire. In other words, the coi^on 
carrier’s employment is public, and is therefore 
charged with a public interest, subject to publics con¬ 
trol, and he is bound to carry goods and persoiis for 


all who demand carriage and comply with his reason¬ 
able terms. Allen v. Sackrider, 37 N. Y., 341. 

The essence of the distinction between the two 
classes of carriers is that in order to constitute one a 
common carrier, it is necessary that he hold himself 
out to the public as such. McGregor v. Gill, 114 Tenn. 
521; see also Thompson on Carriers. 

It certainly can not be contended that the defendant 
was engaged in business as a common carrier, because 
he does not offer his services to the public. His serv¬ 
ices result from an individual contract with an under¬ 
taker or fraternal body. 

At the time of the passage of the Act, Congress had 
before it what had preceded with reference to the 
licensing of public vehicles. It was prescribed that 
b<»arers of ‘‘S. S. Tags” should be permitted upon pub¬ 
lic streets, and hack stands be established for them 
with the righi to solicit the public to use their auto¬ 
mobiles. It could not have intended the man who might 
carry his friend to work in the morning under the con¬ 
tract that the friend would pay a portion of the ex¬ 
pense of the operation of the automobile, and certainly 
did not intend to visit this heavy additional expense 
upon undertakers furnishing ambulance service and 
vehicles for transportation of families and friends to 
a cemetery. 

Also, Congress could not have intended that one 
who was to drive a vehicle in a funeral procession 
should procure and display a photograph on a white 
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card, wear a large nickel plated badge, and do t^ose 
other things required of public vehicles for hire. 

The business of the defendant, as admitted by the 
statement of facts, is conducted in the following nian- 
ner: He owns four limousine automobiles; he does not 
advertise that these automobiles are for hire; he does 
not offer their use to the public; he does employ them, 
together wih his services, to Lodges and undertakers 
for use in funerals. If an undertaker is desirous of 
using his car, he calls him over the telephone; he drives 
his car to the funeral and in the funeral procession, 
and is paid by the undertaker, and while driving the car 
is the servant of the undertaker. When he is emplc>yed 
by a Lodge, he is paid by the Lodge, and while j en¬ 
gaged is the servant of the Lodge. He receive^ no 
money from passengers or persons riding in his a|uto- 
mobile and neither do these persons pay the undertaker 
for the transportation, as passengers. His contract is 
an individual contract with the undertaker or Lod^e as 
the case may be. j 

It certainly could not be contended that his vehicle 
thus used is a public vehicle for hire. | 

Herbert C. Cave, Appellant, 

By Needham C. Turnage, 

Charles T. Clayton, 

Attorneifs. 
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In the United States Court of Appeails 
for the District of Columbia 

October Teem, 1936 
No. 6876—Special Calendar ! 

I 

Herbert C. Cave, plaintiff in error 

V. 

District of Columbia 

- I 

I 

brief on behalf of appellee j 

STATEMENT OF THE CASE I 

I 

I 

This case is here on a writ of error to the Pcjlice 
Court. Appellant was tried in that Court upoiji an 
information w^hich charged that on October j 28, 
1935, he was the owner of a certain passengerj ve¬ 
hicle for hire and that he did operate said veljicle 
on the public streets, without first having obtained 
a license for said vehicle, contrary to and in vijola- 
tion of an Act of Congress (R. p. 1). All of| the 
facts in the case are embodied in an agreed state- 

( 1 ) 


2 


ment of facts (R. p. 10), which in substance, is 
as follows: 

The defendant owns and operates four passen¬ 
ger automobiles and is engaged in the business of 
hiring the same to undertakers and fraternal 
bodies for use at funerals; that his automobiles are 
kept in his garage and are not on the hack stands 
and are only on the streets of Washington when 
actually engaged in appellant’s business; that he 
hires said automobiles to any undertaker or fra¬ 
ternal body and that he is paid by the undertaker 
or fraternal body which hires him; that on October 
28,1935, one of his passenger vehicles so hired and 
which was operated by himself, was part of a fu¬ 
neral procession which proceeded from Hysong’s 
Funeral Parlor ‘‘over the streets in the District of 
Columbia for several miles to the cemetery”; that 
on this occasion the defendant charged and re¬ 
ceived Seven Dollars ($7.00) compensation paid 
to him by the King Solomon Lodge, a fraternal 
organization, by whom he was engaged for this 
service, and that this passenger vehicle was oper¬ 
ated from appellant’s private establishment, with¬ 
out having paid the license tax provided by para¬ 
graph 31 (d) of the Act of Congress of July 1, 
1932. These are all of the facts in the case. Ap¬ 
pellant, throughout his brief, makes numerous 
statements and supplies many statistics which are 
not in the record and as to the accuracy of which 
coimsel for appellee is not advised. 
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ARGUMENT 


Congress intended the License Act to apply tj) the 

vehicle here in question 

The statute here involved is the Act of Congress 
of July 1, 1932, 47 Stat. 550, which amended sec¬ 
tion 7 of the Act of Congress of July 1, 19(|)2, 32 

I 

Stat. 622. Subparagraph (d) of paragraph |31 of 
this section (Section 1731, Title 20, D. C. Ccjde of 
of 1929, Supp. II) is the portion of the sjatute 
under which this proceeding w^as instituted and 
reads as follows: 

(d) Owners of passenger vehicles for hire, 
whether operated from a private establish¬ 
ment or from public space, other thanj those 
licensed in the two preceding paragraphs, 
shall pay a license tax of $25 per annitm for 
each such vehicle used in the conduct oi their 
business. Licenses issued under thip sub- 
paragraph shall date from July 1, ih each 
year. There shall be carried on each such 
vehicle a number corresponding to thp num¬ 
ber of the license issued therefor, ih such 
place and of such character and dimensions 
as may be prescribed by the Public Utilities 
* Commission of the District of Columbia. 
Said commission is hereby authorized to es¬ 
tablish stands upon the public space, adja¬ 
cent to hotels, or otherwise, for occhpancy 
by said vehicles, and is further authorized 
to make and enforce all such reasonable and 
usual police regulations as they maV deem 
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necessary for the proper conduct and con¬ 
trol of all such vehicles, subject to the ap¬ 
proval of the joint board created by section 
6 (e) of the Act entitled ‘‘An Act to amend 
the Acts approved March 3, 1925, and July 
3, 1926, known as the District of Columbia 
Traffic Acts, and so forth, approved Febru¬ 
ary 27,1930/’ 

Appellant contends that it was not the intention 
of Congress to tax, or to require a license for, 
vehicles hired to undertakers and fraternal bodies 
for use at funerals. There is nothing in this. Act 
upon which such an intention can be predicated. 
The Act requires a license for “passenger vehicles 
for hire, whether operated from a private estab¬ 
lishment or from public space.” It is conceded 
by the agreed statement of facts that the vehicle 
here in question was operated from a private estab¬ 
lishment. It also appears that appellant charged 
and received Seven Dollars ($7.00) for the use of 
the car and his services as the operator thereof. 
Therefore, there can be no question but that the 
ear was a passenger vehicle for hire operated from 
a private establishment. 

In the case of City of Spokane v. Knight, 172 
Pac. 823,101 Wash. 656, the Court said: 

An undertaker who used his automobile 
for hire in carrying families of deceased 
persons and their friends from residences 
to cemeteries and return while conducting 
fimerals was engaged in the “occupation of 
carrying passengers for hire” within an 


ordinance of the City of Spokane providing 
that every person, firm, or corporation \rho 
by means of any vehicle shall carry any jjer- 
son or persons to or from any point within 
the city for hire shall pay a license fee oi $5 
a year. 

In the case of Capital Transit Company v. Bis- 
trict of Columbia, decided by this Court on De¬ 
cember 14, 1936, the Court had before it the ques¬ 
tion whether a sight-seeing bus owned by the Capi¬ 
tal Transit Company must be licensed under Sub¬ 
paragraph (c) of paragraph 31, as well as uijder 
subparagraph (b). Referring to the servicS in 
which this bus was used, this Court said: 

Vehicle No. 2972 is one of a large niu^iber 
of similar buses operated by the Transit 
Company for common carrier transporta¬ 
tion of passengers for hire in daily sched¬ 
uled routed bus service, except when (jper- 
ated from time to time in charter-buS or 
sight-seeing service. When in such seijrvice 
it is hired from the Transit Company by one 
or more persons for a definite trip vjhich 
may be entirely within, or partly within and 
partly without, the District. I 

This Court held that such a bus, since it[ was 
licensed under subparagraph (b), was nop re¬ 
quired to be licensed imder subparagraph} (c). 
However, in construing subparagraph (c)i this 
Court said: 

Subparagraph (c) of paragraph 31— 
Owners of passenger vehicles for hire 
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having a seating capacity of eight pas¬ 
sengers or more, in addition to the driver or 
operator, other than those licensed in the 
preceding subparagraph, shall pay a license 
tax of' $100 per annum for each vehicle 
used.’’^—clearly subjects vehicle No. 2972 to 
the $100 per annmn tax unless the vehicle is 
within the excepting clause. 

Both subparagraph (c) and subparagraph (d) 
apply to “passenger vehicles for hire”, the only 
difference with respect to the vehicles being in 
their seating capacity. Therefore, it follows that 
any vehicle coming within subparagraph (c) would 
also come within subparagraph (d) if of the lesser 
seating capacity. In the Capital Tramit case the 
bus involved was hired from the Transit Company 
by one or more persons for charter bus or sight¬ 
seeing service, vrhich is a private contract service 
for hire, and which was held bv this Court to come 
within the terms of the Act. In the case at bar the 
vehicle is hired from the appellant by undeifakers 
and fraternal bodies for use in funerals, which is 
also a private contract service. Certainly, there 
is nothing in the Act to suggest that any distinction 
can be made l)etween vehicles hired for charter bus 
and sightseeing service, and vehicles hired for use 
in funerals. This Court, in the Capital Transit 
case, in referring to subparagraph (c), said: 

Wc are unable to see in this language any 
connotation of particular uses or businesses. 


7 


I 

Appellant seeks to construe subparagraph (d) las 
if it read—‘‘owners of vehicles carrying passengers 
for hire.’’ He contends that, when he hires a dar 
to an undertaker or a fraternal body and the car is 
occupied by the family or friends of the deceased, 
such occupants are not passengers for hire, sjut 
that question is not before this Court. The Act 
places the license tax upon “owners of passenger 
vehicles for hire.” In other words, as held in ihe 
Capital Tramit case, supra, the tax is upon any 
vehicle which is held for hire; and it is, therefore, 
immaterial whether the compensation is paid by phe 
passenger within the vehicle or by some otjier 
person. We submit it is clear from the agrped 
statement of facts that the vehicle involved in tjhis 
case was a vehicle for hire operated from a priyate 
establishment and is, therefore, subject to the 
license tax under the express provisions of the Act. 


The license here required is not an interference ivith 

interstate commerce 

As conceded by appellant in his brief the poWer 

of Congress over interstate commerce is exclusive. 

The constitutional limitation upon the right ofj the 

States to interfere with interstate commerce is 

not here involved since we are dealing with an Act 

of Congress applicable only to the District of 

Columbia. j 

In the Capital Transit Case, supra, this Cpurt 

held that buses used for charter bus and sight- 
121923—37—2 
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seeing service, though operated partly in the Dis¬ 
trict and partly outside of the District, would re¬ 
quire licenses under subparagraph (c) unless al¬ 
ready licensed under subparagraph (b). The 
same rule must be applied here. Furthermore, it 
is well settled that States may require licenses of 
automobiles engaged in interstate commerce. 

Hendrick v. Maryland, 235 U. S. 610. 

Hicklin v. Coney, 290 U. S. 169. 

Aero Transit Company v. Georgia Com¬ 
mission 295 U. S. 285. 

Ill 

Appellant is not in a position to raise the question 
whether the license tax here involved is an inter¬ 
ference with interstate commerce 

It appears from the agi*eed statement of facts 
that, in this case the ‘‘car proceeded from Hysong’s 
Funeral Darlor over the streets in the District of 
Columbia for several miles to the cemetery. ’ ’ It is, 
therefore, apparent that the car here involved was 
being operated for hire solely within the District 
of Columbia. Certainly a car hired at times for 
use solely within the District of Columbia, and at 
other times for use both within and without the 
District of Columbia, w’ould be subject to license 
under this' provision. The question sought to be 
raised by appellant wrould become pertinent, if at 
all, only when applied to a car held for use solely 
in interstate commerce. It will be time enough 
to meet that question when it arises. 
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In the case of Bostoyi & Marne E. Co. v. Arm- 
hurg, 285 U. S. 234, the contention was made by a 
railroad that a state workmen’s compensation Haw 
was unconstitutional because by its terms it j ap¬ 
plied to interstate, as well as to intrastate, dom- 
merce. In holding that the railroad was not ^ a 
position to raise the question, the Court said: 

* * * ^ as was conceded at the tjrial, 

the respondent was not engaged in inter¬ 
state commerce at the time of the accicient, 
and the petitioner cannot object, on the 
ground advanced, to the application of the 
Act to his employment. 

IV I 

The effect of the license tax upon appellant’s business 
is a matter for Congress and not for the courts 

I 

Appellant contends that the effect of imposing a 
license tax upon him and others similarly sitifated 
will be to seriously affect their businesses. Inj sup¬ 
port of this contention he sets forth many State¬ 
ments and statistics which are not a part ojf the 
record in this case and the accuracy of whidh we 
cannot determine. Most of his conclusions are 
mere conjecture. For example, he contends that 
if this license tax is levied upon his passenger 
vehicles, Maryland will apply to them its laW re¬ 
quiring all ‘‘commercial vehicles” to be sujjplied 
with certain special insurance. How can anV one 
know what Maryland will do ? If appellant’^ cars 
are commercial vehicles within the meaning df the 
Maryland law at the present time, they are subject 
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to the requirements of that law when doing busi¬ 
ness in Maryland irrespective of what this Court 
may hold. On the other hand, if appellant’s ve¬ 
hicles do not come within the Maryland law, it is 
difficult to se6 how anv ruling of this Court can 
change that situation. But, if Congress has the 
power to le^y this tax, and we contend it has, the 
effect thereof upon the appellant’s business is 
solely a matter for Congress and not for the 
Courts. 

In the case of Macjnano Company v. Hamilton, 
292 U. S. 40, 44, the Court had before it the ques¬ 
tion of the validity of a statute of the State of 
Washington which leaded an excise tax of fifteen 
cents per pound on all butter substitutes sold 
vithin the State. In sustaining the validity of this 
statute the Court said: 

* * ' * Collateral purposes or motives 

of a legislature in levying a tax of a kind 
vdthindhe reach of its lawful power are 
matters beyond the scope of judicial inquiry. 
McCray'V, United States, supra, 56-59. Nor 
may a tax within the lawfful power of a state 
be judicially stricken down imder the due 
process clause simply because its enforce¬ 
ment may or will result in restricting or 
even destroying particular occupations or 
businesses {Loan Associatioyi v. Topeka, 20 
Wall. 655, 663-664; McCray v. United 
States, supra, 56-58, and authorities cited; 
Alaska Fish Co. v. Smith, 255 TJ. S. 44, 48- 
49; Child Labor Tax Case, supi'a, 38,40-43), 
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unless, indeed, as already indicated, its nec-f 
essary interpretation and effect be such as 
plainly to demonstrate that the form of tax|- 
ation was adopted as a mere disguise, imdet 
which there was exercised, in reality, anl- 
other and different power denied by the 
Federal Constitution to the state. Th|e 
present case does not furnish such a deni- 
onstration. 

The point may be conceded that the tax is 
so excessive that it may or will result ju 
destroying the intrastate business of ap¬ 
pellant ; but that is precisely the point whi<ih 
was made in the attack upon the validity jof 
the ten per cent tax imposed upon the notes 
of state banks involved in Veaste Bankjv. 
Fenno, 8 Wall. 533, 548. This court th^re 
disposed of it by saying that the courts d^e 
without authority to prescribe limitations 
upon the exercise of the acknowledged pow¬ 
ers of the legislative departments. ‘‘Tj'he 
power to tax may be exercised oppressivjely 
upon persons, but the responsibility of the 
legislature is not to the courts, but to jthe 
people by whom its members are electe|d.” 
Again, in the McCray case, supra, answering 
a like contention, this court said (p. 59) that 
the argument rested upon the proposition 
^Hhat, although the tax be within the pojver, 
as enforcing it will destroy or restrictj the 
manufacture of artificiallv colored oleoiiiar- 

I 

garine, therefore the power to levy the tax 
did not obtain. This, however, is but to say 
that the question of power depends, not upon 
the authority conferred by the Constiti^xion, 
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but upon what may be the consequence aris¬ 
ing from the exercise of the lawful author¬ 
ity. ’ ’ And it was held that if a tax be within 
the lawful power of the legislature, the exer¬ 
tion of the power may not be restrained 
because of the results to arise from it§ 
exercise. 

In Alaska Fish Co. v. Smith, supra, 48-49, 
a statute of Alaska levying a heavy license 
tax upon persons manufacturing fish oil, etc., 
was upheld as constitutional against the 
contention that it would prohibit and confis¬ 
cate plaintiff’s business. ‘ ‘ Even if the tax’ 
the court said, ‘‘should destroy a business it 
would not be made invalid or require com¬ 
pensation upon that ground alone. Thos^ 
who enter upon a business take that risk 
* * *. The acts must be judged by their 
contents not by the allegations as to their 
purpose in the complaint. We know of no 
objection to exacting a discouraging rate as 
the alternative to giving up a business, when 
the legislature has the full power of taxa¬ 
tion.” 

Appellant further contends that it would be un¬ 
just to apply to motor vehicles used by him in his 
business the requirements of subparagraph (e) of 
this paragraph of the License Act which provides 
that no person shall engage in driving or operating 
any vehicle licensed under the terms of subpara- 
^aphs (c) and (d) without a license issued upon 
proof of his good moral character and qualifica¬ 
tions to operate the vehicle. Appellant bases this 
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contention upon his statement that his cars are us^ 
in funeral processions which proceed in a stately 
and dignified manner and are given a right of w^y 
over other vehicles. From this it is argued tljat 
there is no reason for requiring the drivers of th^se 
cars to possess the qualifications demanded of ijhe 
drivers of other vehicles for hire. It must be ]re- 


membered that a car rented for use in a fune|:al 
brings its passengers from the cemetery to th^ir 
homes and frequently carries persons from their 
homes to the place where the services for the de¬ 
ceased are held. When so operating they are jiot 
in the funeral procession, and with respect to ^he 
occupants of the vehicles and the public at lajrge 
the danger is the same as that from the operal^on 


of the ordinary vehicle for hire. j 

There is certainly nothing unreasonable in Ithe 


requirement of Congress that vehicles hired for 
the transportation of passengers shall be operated 
only by persons possessing a license issued upon a 
showing of good moral character and qualifications 
to operate the vehicle. j 

In the case of Croson v. District of Columbidf, 55 
App. D. C. 122, this Court, in sustaining the p(jwer 
of the Commissioners, under the Act of Febrijiary 
26, 1892, to require all operators of motor vehjcles 
to obtain a permit, said: I 

Such a regulation undoubtedly is reajson- 
ably necessary to public protection. I In¬ 
deed, in view of conditions judicially lojown 
to exist in the District of Columbia, it njdght 
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be suggested that the regulations are less 
drastic than the situation demands. 

V 

The license tax here involved is not discriminatory 

Appellant contends that the license tax imposed 
upon passenger vehicles for hire is discriminatory, 
for that the business of renting ‘‘Drive-It-Your¬ 
self ” cars is taxed at a different rate (par. 32 of the 
Act—Section 1732, Title 20, Code of 1929, Supp. 
II), and private contract carriers of freight not 
operating from public space are not taxed at all. 
But these businesses are separate and distinct from 
the business:in which appellant is engaged. The 
“Drive-It-Yourself” car is rented or leased with¬ 
out an operator, whereas appellant’s cars are hired 
with the services of an operator. There is a wide 
distinction between the carrier of freight and the 
carrier of passengers. 

In the case of Sproles v. Binford, 286 TJ. S. 374, 
396, it was said: 

We do not think that it can be said that 
persons and property, even with respect to 
their transportation for hire, must be treated 
as falling within the same category for pur¬ 
poses of highway regulation. 

Not onlv is there a marked distinction between 
appellant’s business on the one hand and the busi¬ 
nesses he refers to on the other, but these businesses 
do not even compete one with the other. The 
classes of patronage are entirely different. 



It is well settled that the power of Congress to 
tax for District of Columbia purposes is limited 
only by the due process clause of the Fifth Amend¬ 
ment to the Constitution. Wight v. Davidson, 181 
U. S. 371. 

In the ease of Mark v. District of Columbia, 37 
App. D. C. 563, the Court had before it an Ac: of 
Congress which levied a wheel tax upon automo¬ 
biles owned or operated in the District of Columbia, 
which tax was graduated according to the seating 
capacity of the vehicle affected and was not levied 
upon horse drawn vehicles. With respect to the 
contention that the Act was discriminatory becanse 
not levied upon horse drawn vehicles, this C^urt 
said: 

* * * It distinguishes a class and im¬ 

poses an excise thereon. Such classifica ion 
^^need not be either logically appropriate or 
scientifically accurate.’’ It is enough if it 
is impartial within the class. District of 
Columbia v. Brooke, 214 U. S. 138, 53 Lj ed. 
941, 29 Sup. Ct Bep. 560. j 

With respect to the contention that the tax [was 
discriminatory, because it was graduated accord¬ 
ing to the seating capacity of the vehicle, this 
Court said: 

The defendant further contends that this 
law is void because there is no justification 
for the subdivision of the class. He does 
not deny that the law is uniform within the 
subdivisions of the class, but he says the]re is 
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no logical reason for grading the tax accord¬ 
ing to fhe seating capacity of the vehicle 
affected. As we have seen, that was a ques¬ 
tion for Congress. 

In the case of WeJch v. Cooke, 97 U. S. 541, an 
Act of the Legislative Assembly of the District of 
Columbia was sustained which exempted from tax 
‘^all property, real and personal, which may here¬ 
after be actually employed within the limits of the 
District of Columbia for manufacturing pur¬ 
poses.” 

In the case of Grihbons v. District of Columbia,. 
116 U. S. 404, the Court had before it the ques¬ 
tion of the validity of an Act of Congress which 
provided that the tax upon all lands within the 
District of Columbia outside of the cities of Wash¬ 
ington and Georgetown and held and used solely 
for agricultural purposes shall be a dollar and a 
quarter on the hundred, and upon all other real 
and personal property in the District, not ex¬ 
pressly exempted, a dollar and a half on the hun¬ 
dred. In sustaining this statute the Court said: 

In the exercise of this power. Congress, 
like any State Legislature unrestricted by 
constitutional provisions, may at its discre¬ 
tion wholly exempt certain classes of prop¬ 
erty from taxation, or may tax them at a 
lower rate than other property. 

In the case of Tax Commissioners v. Jackson, 283^ 
U. S. 527, 537, the Court sustained a State statute 
levying a graduated tax on chain stores, saying: 
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The principles which govern the decision 
of this cause are well settled. The powet of 
taxation is fundamental to the very exist¬ 
ence of the government of the States. The 
restriction that it shall not be so exercised as 
to deny to any the equal protection of the 
laws does not compel the adoption of an iron 
rule of equal taxation, nor prevent variety 
or differences in taxation, or discretion in 
the selection of subjects, or the classifica¬ 
tion for taxation of properties, businesses, 
trades, callings, or occupations. BelVs fep 
R. Co. V. Pennsylvania, 134 U. S. ^32; 
Southwestern Oil Co. v. Texas, 217 JJl S. 
114; Brown-Forman Co. v. Kentucky, 217 
U. S. 563. The fact that a statute discrbni- 
nates in favor of a certain class does not 
make it arbitrary, if the discrimination is 
founded upon a reasonable distinction. 


American Sugar Rfg- Co. v. Louisicma, 


119 


U. S. 89, or if any state of facts reasonably 


can be conceived to sustain it. Rost v. 


Wan 


Deman & Lewis Co., 240 U. S. 342; Qi^o^vg 


Wing V. Kirkendall, 223 U. S. 59. As 
said in Brown-Forman Co. v. Kentik 


was 

cky, 


supra, at p. 573: | 

A very wide discretion must be conc^ed 
to the legislative power of the State in the 
classification of trades, callings, businesses, 
or occupations which may be subjected ta 
special forms of regulation or taxg^tion 
through an excise or license tax. If the se- 
lection or classification is neither capricious 
nor arbitrary, and rests upon some reason¬ 
able consideration of difference or pc^licy^ 
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there is no denial of the equal protection of 
the law/’ 

It is not the function of this Court in cases 
like the present to consider the propriety or 
justness of the tax, to seek for the motives 
or to criticize the public policy which 
prompted the adoption of the legislation. 
Our dutv is to sustain the classification 
adopted by the legislature if there are sub¬ 
stantial differences between the occupations 
separately classified. Such differences need 
not be great. The past decisions of the 

Court make this abundantly clear. 

•/ 

The Supreme Court, in its opinion immediately 
following the quotation in the above case, discussed 
at length its earlier decisions upon the question 
here involved. 

VI 

Appellant is not relieved of the obligation of paying the 
license tax for the reason that subparagraph (a) of 
the statute provides that “every passenger vehicle for 
hire licensed under this paragraph shall be considered 
a public vehicle” 

Appellant' contends that the provision of sub- 
paragraph (a) of the Act that ‘^every passenger 
vehicle for hire licensed imder this paragraph shall 
be considered a public vehicle”, has the effect of 
imposing upon him, with respect to the vehicles 
which he hires to others under private contracts 
if licensed under the Act, all the duties and obliga¬ 
tions imposed upon common carriers. We concede 
that a statute cannot convert a private contract 


19 


business into the business of a common carrier. 
Frost Trucking Company v. Railroad Company,. 
271 U. S. 583. But we submit Congress evidenced 
no such intent bv this statute. It intended that a 
vehicle licensed under subpai^agraph (d) might, so 
far as this license is concerned, operate as a cbm- 


mon carrier, as well as a private or contract |?ar- 
rier, and occupy the stands upon public spacel set 


apart for public carrier vehicles. But there is noth¬ 
ing in the statute which requires a vehicle licensed 
under this subparagraph to operate as a conunon 
carrier. It is weU recognized that even a common 
carrier may also engage in the business of a private 
contract carrier, as was the case of the buses in 
Capital Transit Company v. District of Columfoia, 
recently decided by this Court. (See also 'New 
York Central Railroad v. Lockwood, 17 Wall. 357.) 

It is true that subparagraph (d) provides that 
vehicles licensed thereunder shall be subject to 


certain rules and regulations promulgated byj the 
Public Utilities Commission. This, however,| im¬ 
poses but a limited control. The Public Util^ities 
Commission is only ‘‘authorized to make and en¬ 
force all such reasonable and usual police re§;ula- 
tions as they may deem necessary for the prbper 
conduct and control of all such vehicles.” It is 


well settled that private contract carriers for hire 
may be regulated and licensed. In Hicklin v. 
Coney, 290 U. S. 169,171, the Court said: 

First. It was competent for the State in 
exercising its control over the use o^ the 



20 


liigh\i^ays to make reasonable regulations 
governing that use by private contract car¬ 
riers. TTiese regulations may require on 
the part of interstate as well as intrastate 
carriers the payment of reasonable license 
fees and the filing of insurance policies to 
protect the interests of the public by secur¬ 
ing compensation for injuries to third per¬ 
sons and their property from the negligent 
operations of such carriers. Continental 
Baking Co. v. Woodring, 286 U. S. 352, 365, 
366; Stephenson v. Binford, 287 U. S. 251, 
274, 277. 

In the case of Stephenson v. Binford, 287 TJ. S. 
251, 264, the Court, in sustaining the power of a 
State to regulate private contract carriers, said: 

It is well established law that the high¬ 
ways of the state are public property; that 
their primary and preferred use is for pri¬ 
vate'purposes; and that their use for pur¬ 
poses of gain is special and extraordinary, 
which, generally at least, the legislature may 
prohibit or condition as it sees fit. 

See also Aero Transit Company v. Georgia Com¬ 
mission, 295 U. S. 285. 

There is nothing in this record to show that the 
Public Utilities Commission has ever attempted to 
fix the rates of private contract carriers or other¬ 
wise apply to such vehicles the broad powers vested 
in it over common carriers, and, in fact, it has not 
done so. In this case appellant is charged merely 
with operating a passenger vehicle for hire upon 
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highways to make reasonable regulations 
governing that use by private contract car¬ 
riers. These regulations may require on 
the part of interstate as well as intrastate 
carriers the pa\Tnent of reasonable license 
fees and the filing of insurance policies to 
protect the interests of the public by secur¬ 
ing compensation for injuries to third per¬ 
sons and their property from the negligent 
operations of such carriers. Continental 
Baking Co. v. Woodring, 286 U. S. 352, 365, 
366; Stepliensoyi v. Binford, 287 U. S. 251, 
274, 277. 

In the case of Stephenson v. Binford, 287 U. S. 
251, 264, the Court, in sustaining the power of a 
State to regulate private contract carriers, said: 

It is well established law that the high¬ 
ways of the state are public property; that 
their primary and preferred use is for pri¬ 
vate purposes; and that their use for pur¬ 
poses of gain is special and extraordinary, 
which, generally at least, the legislature may 
prohibit or condition as it sees fit. 

See also Aero Transit Company v. Georgia Com¬ 
mission, 295 U. S. 285. 

There is nothing in this record to show that the 
Public Utilities Commission has ever attempted to 
6x the rates of private contract carriers or other¬ 
wise apply to such vehicles the broad powers vested 
in it over common carriers, and, in fact, it has not 
done so. In this case appellant is charged merely 
with operating a passenger vehicle for hire upon 
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the streets of the District without a license as re¬ 
quired by law. It will be time enough to consider 
the question of the power of the Public Utilities 
Commission over appellant when and if that ques¬ 
tion ever arises. 

In the HicMin case, supra, the Court said: 

Another objection, that the Railroad 
Commission was authorized to regulate t|ne 
rates of private contract carriers, was An¬ 
swered by the State Court in saying that 
the Commission had never exercised suclji a 
power, ^^if any it has under the Act”, aind 
hence that appellants had no ground |or 
complaint. This is an adequate ansyrer 
here, on the present showing, as the Coiirt 
does not deal with academic contentions. 

In the Stephenson case, supra, the Court (p. 2¥6) 
said: 

The provision of Sec. 13, requiring eVery 
motor carrier, whether operating under per¬ 
mit or certificate, to furnish a bond and 
policy of insurance conditioned that the 
obligor will pay, among other things, for [loss 
of, or injury to, property arising out of the 
actual operation of the carrier, is construed 
by appellants as including cargoes carried 
by them, and is assailed as a requirenfient 
bearing no relation to public safety, but as 
an attempt to condition the purely prijvate 
contractual relationship between shi]bper 
and private carrier. It is said that the pro¬ 
viso which prohibits the commission :^om 
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requiring insurance covering loss of, or 
damage to, cargo in an excessive amount re¬ 
quires the construction suggested. So far 
as appears no attempt yet has been made to 
enforce the provision against any of these 
appellants, and until that is done they have 
no occasion to complain. 

In Continental Baking Company v. Woodring, 
286 U. S. 352, 367, the Court said: 

The objection to the authority given to the 
public service commission ‘‘to regulate and 
supervise the accounts, schedules, service 
and method of operation”, “to prescribe a 
uniform system and classification of ac¬ 
counts,” to require the filing of repoi*ts and 
data, and generally to “supervise and regu¬ 
late” all the carriers to which the Act ap¬ 
plies “in all matters affecting the relation¬ 
ship” between such carriers and “the travel¬ 
ing and shipping public” (sec. 5) similarly 
raises no question which can now be con¬ 
sidered, as there has been no action or threat 
of action, so far as appears, by the commis¬ 
sion giving groimd for the contention that 
the constitutional rights of the appellants 
have been or will be invaded. 

It is equally well settled that the rule that a court 
will only consider questions of constitutionality as 
they arise has been applied to Acts of Congress re¬ 
lating to the District of Columbia. District of Co¬ 
lumbia V. Brooke, 214 U. S. 138; Heald v. District 
of Columbia, 259 U. S. 114. 
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CONCLUSION I 

For the reasons herein stated it is respectfu^y 
submitted that the judgment of the Court bel<})w 
was right and should be affirmed. 

Elwood H. Seal, 
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Counsel, D. Cj, 
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